
December 2003 TDRI Quarterly Review  3 

 

Competition Policy in WTO: How to  
Make It a Developing Countries’ Agenda* 

Deunden Nikomborirak** 

                                                           
*  Paper submitted to the UNESCAP, Bangkok, Thailand, for the High-level Trade Officials Meeting in Bangkok,  

9-12 June 2003. 
**  Dr. Deunden is Research Director for Economic Governance, Sectoral Economics Program, TDRI. 

1.  HOW DID COMPETITION POLICY ENTER 
WTO? 

1. Competition policy is one of the four “Sin-
gapore Issues,” or new issues, that were introduced at the 
First World Trade Organization (WTO) Ministerial 
Conference held at Singapore in December 1996.1  
According to the Declaration of the Singapore 
Ministerial Conference, a working group to study  
issues raised by members concerning the interaction 
between trade and competition policy is to be established 
in order to identify possible areas that  
may be the subject of a multilateral framework 
agreement.  Pursuant to the Doha mandate, the  
General Council of WTO established the Working Group 
on the Interaction between Trade and Competition Policy 
(WGTCP) in 1997.  Its task is  
only exploratory in nature as the declaration made clear 
that no decision had been reached on whether there 
would be negotiations in the future, and that any discus-

sions could not develop into negotiations without an 
explicit consensus on the modalities of the negotiations.  

2. At the fourth WTO Ministerial Conference 
held at Doha, Qatar in November 2001, it was decided that 
until the Fifth WTO Ministerial Conference at Cancun, 
Mexico in September 2003, the Working Group should 
focus on clarification of specific issues that may form the 
framework for possible negotiations in the coming round.   
These issues are described in paragraphs 23-25 of the 
Doha Ministerial Declaration (see Box 1).  These are (a) 
technical assistance and capacity-building for developing 
countries; (b) provisions dealing with hard-core cartels;2 
(c) modalities for voluntary multilateral cooperation; and 
(d) core principles in the enforcement of competition 
law, which refers to non-discrimination, transparency 
and procedural fairness. Pursuant to the Declaration, the 
three Working Group meetings held during the year 2002 
were dedicated to addressing these four specific areas.  
Each of these issues will be elaborated in greater detail in 
the next section. 

BOX 1 
DOHA DECLARATION 

INTERACTION BETWEEN TRADE AND COMPETITION POLICY 
 

23.  Recognizing the case for a 
multilateral framework to enhance  
the contribution of competition 
policy to international trade and 
development, and the need for 
enhanced technical assistance and 
capacity-building in this area as 
referred to in paragraph 24, we agree 
that negotiations will take place after 
the Fifth Session of the Ministerial 
Conference on the basis of a 
decision to be taken, by explicit 
consensus, at that Session on 
modalities of negotiations. 
24. We recognize the needs of 
developing and least-developed  
countries for enhanced support for 
technical assistance and capacity 

building in this area, including 
policy analysis and development so 
that they may better evaluate the 
implications of closer multilateral 
cooperation for their development 
policies and objectives, and human 
and institutional development.  To 
this end, we shall work in 
cooperation with other relevant 
intergovernmental organisations, 
including UNCTAD, and through 
appropriate regional and bilateral 
channels, to provide strengthened 
and adequately resourced assistance 
to respond to these needs. 
25. In the period until the Fifth 
Session, further work in the Working 
Group on the Interaction between 

Trade and Competition Policy will 
focus on the clarification of: core 
principles, including transparency, 
non-discrimination and procedural 
fairness, and provisions on hardcore 
cartels; modalities for voluntary 
cooperation;  and support for pro- 
gressive reinforcement of 
competition institutions in 
developing countries through 
capacity building.  Full account shall 
be taken of the needs of developing 
and least-developed country 
participants and appropriate 
flexibility provided to address them.  

Note: Underlining and italic emphasis added by author. 
Source: http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm 
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2.  WHAT IS THE OBJECTIVE AND 
RATIONALE FOR HAVING COMPETITION 
POLICY IN WTO? 

What does a multilateral competition framework hope 
to achieve? 

3. A possible multilateral competition frame- 
work (MCF) would have a two-fold objective.  One is to 
establish competition in the domestic market so as to 
ensure a certain degree of contestability within domestic 
markets in order to ensure that market access gained 
from trade concessions are not nullified by domestic anti-
competitive practices.  The other is to discipline cross-
border restrictive business practices undertaken by 
private companies that affect the price and availability of 
goods available to member states.  It is not clear on 
which objective WGTCP should be focusing, or to which 
it should give priority, in the discussions.  Perhaps it is 
being left to the members to decide during the course of 
discussions in the working group meetings.  Indeed, 
different objectives will give rise to a different MCF that 
describes the rights and obligations of members. 

4. Most developed countries are concerned 
about market access issues since most have investment 
interests in many developing countries that do not yet 
have a competition law or a competition regime that can 
protect foreign companies from anti-competitive 
practices carried out by local incumbents with market 
power.  Since more than 50 WTO members still do not 
have such a law, a multilateral agreement that would 
require all members to have a national competition 
regime, which would, in effect, guarantee foreign 
investors a certain degree of competition in domestic 
markets.  The regime supposedly would not discriminate 
between domestic and foreign companies and have 
transparent procedures that would guarantee effective 
and fair enforcement.  

5. Most developing countries, on the other 
hand, are more concerned about restrictive business 
practices of foreign multinationals, such as abuse of 
intellectual property rights,  price-fixing, or bid-rigging 
that lead to higher prices of imported products or 
services. Trade liberalization has increasingly exposed 
them to multinational enterprises’ abusive conduct and 
practices.   Unlike their more developed counterparts, 
developing countries have very little outward investment 
and thus are not too concerned about whether their 
national companies operating overseas are protected by a 
competition regime in the host country.    Thus, they are 
not interested in having national competition laws 
dealing with domestic anti-competitive practices.  
Rather, they are interested in having a global rule that 
would ban cross-border restrictive business practices that 
harm their economies but are beyond the reach of 
domestic authorities.   

6. The proposals and views expressed by 
delegates from developed and developing countries in 
the WGTCP clearly reflected their underlying interests 
and concerns.  Developing countries are opposed to a 

binding obligation to have a national competition regime 
or to adopt the core principles of discrimination, 
transparency and due process.  Developed economies, on 
the other hand, responded negatively to the developing 
countries’ proposal regarding a ban on export and 
international cartels or a binding commitment to provide 
cooperation in the investigation and prosecution of such 
cartels.  

Is it necessary to introduce competition policy into WTO?  

7. Existing WTO agreements include several 
competition-related provisions in both the General 
Agreement on Tariffs and Trade (GATT) and the 
General Agreement on Trade in Services (GATS).  
However, these are limited in scope in two important 
ways.  First, these provisions target only measures taken 
by the State, not by business entities, unless they are 
State-owned.3  This means that private anti-competitive 
practices such as cartels are not within the realm of the 
existing WTO rules. Second, these provisions do not 
apply to domestic laws and regulations.  In other words, 
there is rarely a WTO agreement that requires member 
parties to have domestic rules or regulations that protect 
or assure competition in the market, with the exception 
of trade-related aspects of intellectual property rights 
(TRIPS).4   

8. To illustrate the limitation of existing WTO 
provisions in dealing with private restrictive business 
practices, let us examine key provisions in GATT and 
GATS.  GATT Article XI prohibits members from 
imposing quantitative restrictions as well as “measures 
other than duties” on importation and exportation.5  This 
implies that members must not pass domestic rules and 
regulations that would result in a restriction of exports or 
imports, or “encourage” private companies to act in such 
a way that would restrict trade. However, should the 
private firm be engaged in an anti-competitive practice 
without the aid or prodding of the State, such a practice 
will not be considered a violation of the WTO law.  
Moreover, members may “condone” private practices 
that result in input or output restrictions.  For example, 
members may exempt cartels from national competition 
laws, or not have a competition law to deal with such 
cartels that restrict the quantity and raise prices of 
exports.  At the same time, GATT Article XI applies 
only to governmental measures that may restrict 
“importation and exportation” of goods across the 
border, not the production of these goods behind the 
border.  This is because GATT is concerned mainly with 
trade, not investment.   

9. The GATS general obligation does not have 
a provision equivalent to GATT Article XI.  However, it 
does have a weak provision addressing private anti-
competitive practices.  GATS Article IX requires 
members to consult, with a view to eliminate certain 
(private) business practices that may restrain 
competition.  However, in practice members have not 
made use of this rather general provision.   
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10. Owing to the limitations of current 
competition-related provisions in GATT and GATS, 
competition policy was introduced into WTO.  Unlike 
trade policy, competition policy concerns private 
practices rather than State practices.  At the national 
level, a national competition regime assures 
contestability in the domestic market, while at the global 
level, a multilateral competition rule can be a tool used 
in dealing with cross border restrictive business practices 
such as cartels.  Thus, competition policy can fill in the 
gaps not covered by other non-competition WTO 
agreements and address the competition concerns of both 
developed and developing countries.   

3.   WHAT ARE THE MAIN CONCLUSIONS 
FROM THE WGTCP? 

11. As mentioned previously, the three WGTCP 
meetings in the year 2002 were dedicated to the four 
issues spelled out in the Doha Ministerial Declaration.  
The following is a brief summary of the discussions in 
the working group based on the WGTCP Report for the 
year 2002 submitted to the General Council 
(WT/EGTCP/6).  

3.1  Core principles 

12. Core principles, including, but not limited 
to, transparency, procedural fairness and non-
discrimination, are believed to be key elements that 
would foster effective and credible competition regime.  
The inclusion of these principles in a WTO agreement 
would assure traders and investors a level playing field in 
competition, thereby contributing to enhanced trade and 
investment flows.    

13. Transparency is often referred to the 
publication of laws, regulations and guidelines of general 
application as well as exclusions and exemptions.  
Members would have to ensure that these documents 
were available to the public either in an official gazette 
or journal, or in electronic form accessi- 
ble from a website.  The transparency obligation may 
also involve mandatory notification of these elements to 
WTO.  Many members raised concerns that disclosure 
requirements that come with transparency obligations 
may not be workable since different competition 
authorities have different administrative rules regarding 
what type of information can be disclosed and what type 
must be kept secret.  There were also worries that too 
much disclosure would impose a heavy compliance 
burden, particularly on developing members. 

14. Procedural fairness ensures that parties 
facing adverse decisions and sanctions would be given 
adequate basic rights to defend their cases.  These 
include (a) the right to be notified that a formal 
investigation against them was pending; (b) the right to 
submit evidentiary proof and documents and to present 
their views to the authority either in writing or by 
participating in public hearings; (c) the right to appeal 

and; (d) the right to have private confidential information 
submitted to the authority protected.   

15. Non-discrimination is probably the most 
controversial principle.  Non-discrimination in WTO 
refers to two components: most-favored nation treatment 
(MFN) and national treatment.  Although no competition 
law in existence discriminates between foreign 
companies of different nationalities on a de jure basis, 
but issues could arise with regard to the status of bilateral 
and regional cooperation arrangements in competition 
policy.  As is the case for regional or bilateral trade 
agreements, cooperation arrangements in competition 
policy imply that certain members will be treated on a 
preferential basis.  For example, suppose the United 
States of America and the European Union have a 
bilateral agreement whereby mergers that affect both 
jurisdictions – such as that between the Boeing Company 
and Airbus – must submit pre-merger notification and 
obtain clearance from both competition authorities.  All 
other jurisdictions will not be notified and will have no 
say in the decision.  This would constitute an MFN 
violation.  However, the view taken in WGTCP is that 
bilateral and regional arrangements should be allowed to 
continue to operate in parallel with more basic 
multilateral obligations. 

16. National treatment, a general obligation in 
GATT, refers to equal treatment for domestic and 
foreign products.  GATT Article III.4 specifies that laws, 
regulations and requirements affecting internal sale must 
be equally favorable to domestic and foreign products.  
In GATS, national treatment is not a general obligation.  
Rather, it is tied to specific market access commitments 
that must be negotiated by the service sector or sub-
sector.  For example, if country A made a scheduled 
commitment to liberalize its fixed-line telephone service, 
then it would have the obligation to remove internal rules 
and regulations that discriminate between domestic and 
foreign firms.  But if country A does not make such a 
market access commitment, then it would have no 
obligation to ensure equal treatment of foreign and 
domestic telecom companies.  Thus, the non-
discrimination obligation in GATS is much weaker than 
that in GATT. 

17. The definition of national treatment as 
proposed by the European Union in the WGTCP is 
slightly different from those in GATT and GATS.  First, 
it refers to the nationality of the “firms” rather than that 
of “products” as is the case in GATT.  This implies that 
the non-discrimination principle discussed thus far 
concerns foreign investment more than foreign trade.  
Second, it is applied only on a de jure basis – i.e., to 
discrimination embodied in the laws, regulations and 
guidelines of general application.  Consequently, the 
scope of application of the non-discrimination principle 
is greater when compared with that in GATT, which 
prohibits discrimination on both de jure and de facto 
bases.  The reason provided is that it would be 
practically difficult to distinguish de facto discrimination 
from the reasonable exercise of prosecutorial discretion 
of the national competition authority, which is based on 
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objective factors.  More importantly, members would be 
reluctant to have an international body reviewing 
sovereign decisions made by their competition.  
Nevertheless, views were also expressed that, if non-
discrimination applies only to the letter of the law, then it 
would have no real effect since most competition laws do 
not have provisions that provide for special treatment or 
privileges to national firms as opposed to foreign ones. 

18. Questions were also raised whether 
exemptions provided for export and international cartels 
would be considered discriminatory as they allowed 
private firms to pursue collusive practices overseas, 
while the very same practices were banned domestically.  
It would appear that the same conduct, such as price-
fixing and bid-rigging, should be subject to the same 
discipline and sanctions regardless of whether harm is 
done to domestic consumers or those overseas.    

Other additional principles proposed in the WGTCP 

19. Besides these three core principles, two 
more principles were proposed and discussed in the 
WGTCP.  They are special and differential treatment 
(S&D) and comprehensiveness.  S&D refers to special 
rights and more favorable treatment for developing 
countries in meeting their WTO obligations.  S&D 
provisions may include preferential market access, such 
as the Generalized System of Preferences (GSP), 
flexibility of commitments, such as the ability to impose 
quantitative restrictions for the purpose of establishing a 
domestic industry, and transitional periods in complying 
with WTO obligations.   Several developing members 
believe that, since the Doha Ministerial Declaration 
states explicitly that “full account shall be taken of the 
needs of developing and least-developed country 
participants,” S&D should constitute one of the core 
principles of a competition regime.  How such a 
principle will be translated into concrete measures and 
obligations has yet to be discussed in greater detail.   

20. Another core principle, comprehensiveness, 
was proposed in the WGTCP in response to concerns 
that excessive proliferation of exemptions and exclusions 
may undermine the value of a multilateral agreement.  
Although comprehensiveness is not among WTO core 
principles, it is one of the four principles found in the 
APEC Principles to Enhance Competition and 
Regulatory Reform.6  Comprehensiveness ensures a 
sufficiently broad application of competition principles 
to economic activities.  It advocates that exemptions and 
exclusions should be designed in such a way that they 
minimize distortion on the competition process and that 
these exemptions and exemptions be subject to periodic 
re-examination within the context of the overall 
framework agreement. 

Members’ views 

21. The European Union has been a staunch 
advocate of having a binding commitment to core 
principles.  The proposal of a binding commitment raises 

concerns and reservations from the United States as well 
as developing countries.  The United States was 
concerned about the actual implementation of these 
rather abstract core principles.  It believes that the exact 
scope and coverage of these principles need to be 
clarified and translated into concrete obligations imposed 
on members.  For example, what does transparency 
involve?  Does it refer to the publication of documents 
such as laws, regulations and guidelines?  How would it 
apply to common law jurisdictions where court and 
agency decisions could have precedential effects and 
thus become part of the law? What happens if members' 
competition authorities have different disclosure 
standards? For example, no information concerning a 
pending merger can be disclosed in the United States, but 
this is not the case elsewhere.  It would be unimaginable 
to attempt harmonizing the disclosure standards and 
procedures. 

22. Developing countries, on the other hand, are 
more concerned about the implications of a binding 
commitment in core principles for poorer countries that 
have limited human and financial resources.  For a 
country without such a law, the cost of drafting and 
legislating the law can be hefty.  For those that already 
have such a law, the cost of compliance with the core 
principles – i.e., the cost of documentation, publications, 
notification and establishing procedural rules – can also 
be equally burdensome.  Many members believe that 
these principles should not be too prescriptive and 
intrusive in order to give each member the flexibility to 
design its own administrative procedures that will meet 
these principles in ways and by means that are consistent 
with its local legal tradition, industrial policies, 
institutional design and socio-political environment.   
Obligations under a possible MCF should focus on 
“achieving the end results” rather than the “prescribing 
the means.”  

3.2  Provisions on hard-core cartels 

23. The term “hard-core cartels” refers to  
the most damaging type of collusive practices such as 
price- or quantity-fixing, bid-rigging and market 
allocation.   Such practices raise prices and restrict 
supply, thus making goods excessively costly or  
even unavailable to purchasers. According to a 
background paper prepared for the World Bank’s  
World Development Report 2001, cartel-affected  
imports contribute to approximately 6.7 percent of all 
imports (worth US$ 81 billion) by developing countries 
and cost developing countries approximately US$ 20 
billion to 25 billion in 1997, depending on the 
percentage of the price mark-up.  These estimates are 
based on only 16 products sold by known cartels, as 
revealed by competition authorities in Europe and the 
United States.  The actual figures could be much higher.  
Cartels of a global scale may operate secretly in many 
countries and thus continue to elude national competition 
laws.  
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24. It was recognized in the WGTCP that hard-
core cartels undermined the potential benefits of trade 
liberalization and imposed heavy costs, particularly on 
developing members that lack the bargaining power, 
resources and capacity to deal with such cartels.  The 
European Union proposed that a multilateral framework 
on competition should have two elements regarding 
cartels: (a) installment of a national competition law or 
regime in every member country that included a pro- 
vision prohibiting hard-core cartels and (b) a cooperative 
framework that would promote the exchange of infor- 
mation between WTO members regarding the cartels.   

25. This proposal is built on the non-binding 
OECD Council’s Recommendation Concerning Effective 
Action Against Hard Core Cartels adopted in 1998.  The 
recommendation provided that member countries in the 
Organisation for Economic Co-operation and 
Development (OECD) should ensure that their 
competition laws would effectively stop and deter cartels 
and that members should cooperate with each other in 
enforcing the law.  Exclusions and exemptions of certain 
sectors or practices from national competition laws are 
allowed, however. Thus, the European Union’s proposal 
is mainly an extension of the OECD Recommendation to 
other WTO members.  

26. Three issues were raised in response to the 
proposal.  The first regards definition of hard-core 
cartels.  What kind of collusive practices would be 
considered “hard core?” Should the definition be the 
same for cross-border versus domestic cartels?  Should 
the definition of hard-core cartels include or exclude 
government and government-mandated and private 
export cartels?  The second issue addressed concerns of 
developing countries with regard to the compliance cost 
of a possible binding commitment to the proposed 
principles, in particular for members that do not yet have 
a competition regime.  The final issue concerns whether 
the proposed multilateral framework that is based on 
voluntary cooperation among competition authorities 
would be effective in dealing with international cartels 
whose operations transcend national boundaries. 

Definition of a hard-core cartel 

27. There are currently two sets of definition for 
hard-core cartels found in the non-binding agreement 
concerning cartels.  One is the definition provided in the 
OECD Council's Recommendation Concerning Effective 
Action Against Hard Core Cartels adopted in 1998, 
which includes price-fixing, quantity-fixing, market 
allocation and bid-rigging.  The other definition can be 
found in the non-binding recommendations for the 
control of restrictive business practices, in particular 
cartels, issued by the United Nations Conference on 
Trade and Development (UNCTAD). They are known as 
the “Multilaterally Agreed Equitable Principles and 
Rules for the Control of Restrictive Business Practices,” 
or the “Set” in short.  The definition of hard-core cartels 
according to the Set includes – in addition to the four 
types of collusive practices specified in the OECD 

Recommendation – concerted refusal to supply potential 
importers, collective denial of access to an arrangement 
or association, and collective action to enforce a cartel 
arrangement, such as refusal to deal.    

28. The possible definitions of hard-core cartels 
have been explored in the WGTCP, but no conclusion 
has been reached yet.  Most developing countries believe 
that domestic and international cartels should be treated 
differently because of the overwhelming difference in the 
size of domestic markets and the global market.  While 
there appears to be possible economic and social 
justification for a domestic cartel, it would be difficult to 
apply the same justification for collusive practices that 
transcend national borders.  Most developing countries 
also believe that export cartels should be considered as 
international cartels since their practices lead to 
restrictions on exportation as well.  However, developing 
countries would like to reserve the right to exempt cartels 
that consist of small- and medium-size enterprises 
(SMEs).  While there appears to be no clear consensus 
concerning the two issues mentioned, there does seem to 
be an agreement that governmental and government-
mandated cartels would not be covered by a possible 
multilateral competition framework. 

29. The second issue concerns whether 
members without a competition law and authority would 
be able to participate in the proposed cooperative 
framework designed to deal with hard-core cartels.  
Many developing countries are of the view that members 
should not be obliged to introduce national competition 
as more than 50 member countries still do not have such 
a law.  For these members, the obligation to introduce 
and enforce the law could be very costly and 
burdensome.   

30. The third issue raised concerns the efficacy 
of the proposed provision on hard-core cartels.  Certain 
members do not believe that having a national 
competition law that prohibits cartels will be sufficient to 
solve cross-border cartel problems.  As mentioned 
previously, cartels that operate overseas are in practice 
beyond the reach of national competition law and 
authority.  Even if the domestic competition authority 
finds foreign firms guilty of raising prices of imported 
goods or services, these firms need not comply with the 
remedial measures or sanctions imposed upon them.  
Unless these firms have assets in the importing country 
or the affected party is considered one of their important 
customers, there is nothing that the national competition 
authority or court can do when there are no reasonable 
substitutes for the imported products.   

31. As the proposal was viewed as inadequate 
for certain members, a suggestion was made that perhaps 
the WGTCP should begin to explore the possibility of 
having a multilateral rule that would “prohibit” cross-
border collusive practices.  Such an agreement would 
oblige the member states, under whose jurisdiction these 
private companies reside, to take legal action.  Given that 
national Governments are likely to be reluctant or legally 
unable to take action against local firms that impose 
harm overseas, only a binding global rule that prohibits 
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such practices can ensure effective enforcement against 
cartels.     

32. It should be noted that this particular 
proposal isolates the “trade component” of competition 
policy from the “non-trade component.”  According to 
this proposal, the multilateral rule would apply only to 
collusive practices that are cross border in nature.  It will 
say nothing about domestic competition regimes.  Thus, 
parties to the agreement need not have a full-fledged 
national competition law or regime.  They only need to 
pass a “WTO compliance law or rule” that has 
provisions prohibiting cross-border hard-core cartels 
only.  That is, members would be required to take action 
against their own companies that are engaged in cross-
border collusive practices which are damaging to other 
parties only.  Members would not be required to take any 
action concerning anti-competitive practices within their 
own territory.   

3.3  Modalities of voluntary cooperation 

33. With regard to the need for a multilateral 
cooperation in competition policy, the view was 
expressed that, with the globalization of business 
activities, national borders cease to have any meaning.  
Yet, the reach of a national competition law and regime 
remains confined to a country’s domestic jurisdiction.  
Thus, as with international trade, effective enforcement 
of competition laws and policies would require cross-
border cooperation among national competition 
authorities. 

34. Two principle types of cooperation could be 
foreseen in a possible MCF.  The first is a general 
exchange of experience, knowledge, etc., among 
competition authorities.  The second would be case-
specific cooperation, whereby competition authorities 
may exchange non-confidential information and evidence 
regarding particular cases, experiences and advice 
regarding individual cases.  The modality of cooperation 
would be voluntary and not limited to the case of cartels. 

35. Several “tools” that will be included in a 
voluntary cooperative framework were also discussed.  
These include (a) notification, whereby a national 
competition authority would alert others of certain anti-
competitive cases that may affect their interests;  
(b) exchange of information to facilitate enforcement; (c) 
mutual assistance in the enforcement process;  
(d) negative comity,7 which requires a country to take 
into account the important interests of another country 
when considering whether or not to pursue investigation 
and designing remedies.  It should be noted that these 
cooperative modalities can already be found among 
many bilateral agreements in competition policy between 
various members such as European Union and the United 
States.  Unfortunately, agreements to cooperate in 
competition policy thus far seem to be a domain 
exclusive to developed economies with comparable 
economic status.  Very few developing countries are 
involved in such an agreement. 

36. Certain developing countries question the 
effectiveness of a cooperative framework on a voluntary 
basis.  Since very few developing countries possess the 
required skills, information and resources to enforce 
competition laws, competition authorities in developed 
countries would be less willing to cooperate with 
counterparts that cannot offer reciprocal benefits.  More 
importantly, developing countries are very rarely the 
source of cross-border anti-competitive practices since 
the size of their firms is often too small to dominate the 
global market.  Thus, the occasions when a developed 
country would be harmed by the practices of private 
companies operating in a developing country’s territory 
would be extremely rare.  If so, developed countries are 
unlikely to be in a position to request competition 
authorities in developing countries to enforce the law on 
their behalf.  Owing to the asymmetry in the benefits that 
arise from cooperation, developing countries are likely to 
be treated discriminatorily under a voluntary scheme.   

37. It was proposed that cooperation should 
have two tracks.  The first track concerns general co-
operation or cooperation involving non-trade-related 
anti-competitive cases, which should be voluntary. This 
type of cooperation should not require a national 
competition law and authority. Each individual member 
should reserve the freedom to decide when it would want 
a competition law and authority, and thus to participate 
in multilateral cooperation. 

38. The second track involves cross-border 
issues, in particular hard-core cartels.  Cooperation in 
this track should be binding, as a non-binding alternative 
is unlikely to be able to solve the problem. Thus, a 
binding framework could be limited only to the trade-
related aspect of competition, i.e., cartels.  It was 
emphasized that, without the assurance of clear and 
concrete benefits from a multilateral cooperative 
framework, developing countries would be reluctant to 
accept obligations to promulgate and enforce national 
competition laws. 

39. At the same time, however, certain 
developing countries were apprehensive about a binding 
commitment to cooperate, as they are afraid that their 
competition authorities may be bombarded with requests 
for information and assistance in investigation from their 
counterparts in more advanced countries.  As mentioned 
previously, although firms from a developing country are 
rarely involved in cross-border cartels, foreign cartels 
may be operating secretly in developing economies in 
order to avoid the surveillance of the competition 
authorities in countries where they reside.  It is 
imaginable that competition authorities in developing 
countries will be flooded with requests from their (more 
active) counterparts in the developed countries to assist 
in the latter's investigation against cartels operating in 
their territories.   

40. In light of the obvious resource constraint 
that poorer countries face, should an MCF include a 
binding commitment to cooperate, certain special and 
differential treatment for developing members must be 
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provided to ensure that compliance will not be overly 
burdensome for developing countries. 

3.4   Support for progressive reinforcement of  
competition institutions in developing  countries 
(paragraph 25 of the Doha Ministerial  
Declaration) 

41. Technical assistance and capacity-building 
comprise an agenda advocated by developing countries.  
This is because many developing countries still do not 
have a competition law, or face implementation 
problems.  Thus, much technical assistance and capacity-
building will be required to build technical expertise in 
competition analysis and effective enforcement of a 
competition regime in developing countries.  

42. There is a clear consensus in the WGTCP 
that technical assistance and capacity-building will be 
necessary to strengthen institutional capacities in 
developing countries.  It was agreed that such assistance 
should be long-term and tailored to the specific needs of 
member countries.  One-shot programmes that last 
several days or conferences that focus mainly on general 
issues concerning competition law and policy are 
generally ineffective since the materials presented cannot 
be applied at the practical level.    

43. It was also mentioned that assistance should 
be aimed at building developing countries’ ability to 
sustain training on their own.  That is, training should be 
tailored to “train the trainers.”  The curriculum used for 
the training should also be in the local language(s) and 
tailored specifically to the local environment.  Case-
specific studies have proven to be one of the most 
effective training modes.  Better coordination among 
different donors was also called for.  It was proposed that 
international organizations such as UNCTAD could help 
to take stock and coordinate bilateral assistance to ensure 
that these programmes are complementary and do not 
overlap or become redundant.      

3.5  Flexibility and the needs of the developing  
members  

44. Paragraph 25 of the Doha Ministerial 
Declaration state: “Full account shall be taken of the 
needs of developing and least-developed country 
participants and appropriate flexibility provided to 
address them.”   The task of the WGTCP is to clarify 
what kind of flexibility would meet the needs of 
developing countries.    

45. Two types of flexibility were proposed and 
discussed in the WGTCP.  The first is the ability to 
exempt or exclude certain sectors or businesses from 
national competition laws or regimes in order for 
members to be able to achieve other national objectives 
such as social, economic and industrial development.  It 
is also proposed, however, that exemptions and 
exceptions must be subject to transparent procedures and 
periodic review, as mentioned previously.   The second 
type of flexibility refers to compliance transition periods.  

That is, developing countries without a national 
competition law, or those with such a law but facing 
implementation problems, will be allowed an extended 
period of time for phasing in the introduction and 
implementation of competition legislation. 

46. Questions were raised about both types of 
flexibility.  With regard to exemptions and exceptions, 
certain members were concerned that a proliferation of 
exemptions and exceptions may undermine the value of a 
competition regime.  Thus, it was proposed that 
“comprehensiveness” should be included as one of the 
core principles to ensure that the competition regime 
maintains an acceptable scope of application.  Views 
were expressed that exemptions and exceptions provided 
for international cartels should not be allowed, as these 
cross-border restrictive business practices do not have 
any justifiable defense, be it developmental, social or 
economic.  

47. With regard to the transition period, certain 
developing countries suggested that it be linked to the 
individual member's level of development rather than be 
given a fixed time period that appears to be arbitrary.  
That is, as was the case with GSP, where members would 
“graduate” from the special preferential tariff scheme as 
their incomes exceed a certain threshold, flexibility in a 
possible MCF should also allow an individual member to 
continue to be exempted from obligations until its level 
of development reaches a predetermined threshold. 

3.6  Compliance mechanism 

48. There are several compliance mechanisms in 
WTO, ranging from the “softer” ones such as 
consultation, to binding ones that are subject to the 
dispute settlement understanding (DSU).  Those that 
have been considered in the WGTCP include 
consultation, peer review and DSU. 

49. Consultation can be an effective means to 
solve disputes as it enables parties to try to settle 
voluntarily a dispute on their own and thus helps to 
screen cases that will have to go through a formal DSU 
that is information- and time-intensive.  As a result, 
members are required to consult each other and try to 
work out a solution before resorting to a DSU.  At the 
same time, consultation is also used without the backing 
of a DSU for weaker obligations.  Experience shows that 
while consultation may prove to be an efficient means of 
settling disputes, its non-binding nature may cause 
parties not to take it seriously.   

50. Peer review is another compliance 
mechanism WTO has used.  This non-adversarial 
collegial review is supposed to serve as “peer pressure” 
on members to put forth their “best efforts” in complying 
with non-binding obligations.  Currently, the only peer 
review mechanism in use in WTO is the Trade Policy 
Review Mechanism, which periodically assess members' 
laws, regulations, procedures and institutions concerned 
mostly with trade.  The reviewing committee often 
consists of representatives from the WTO Secretariat, the 
country being reviewed and examiners who are normally 
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drawn from the peer group.  The review process involves 
examination of documents submitted by members, 
investigation and examination; a report is then prepared 
by the Secretariat for dissemination. 

51. The DSU is the main pillar of WTO.  The 
mechanism ensures that members’ rights and obligations 
are in keeping with provisions of agreements.  It 
provides for the establishment of a panel of experts to 
resolve disputes where consultations failed to reach a 
solution.    Panel decisions are binding but appeal 
procedures are available.  Non-compliance with the 
decision of the dispute settlement body (DSB) may result 
in suspension of concessions and, less commonly, 
compensation. 

52. The discussion on the compliance 
mechanism in the WGTCP thus far has focused mainly 
on the issue of core principles.  As mentioned previously, 
the European Union is a staunch advocate of having a 
binding commitment in core principles.  Developing 
countries, in particular those without a national 
competition law and competition institution, are 
opposed.  A suggestion was made that a possible way 
forward would be to have a general set of principles that 
are binding and a set of detailed approaches for the 
application of such principles in the form of non-binding 
guidelines or a menu of options.  

53. As for other issues, including hard-core 
cartels, cooperation and technical assistance, the 
assumed compliance mechanism is non-binding, as 
explained previously.  The European Union’s proposal 
includes a mechanism of consultation and voluntary 
cooperation on cross-border hard-core cartels.  Technical 
assistance and capacity-building are  
assumed to be voluntary in nature since there has not 
been a precedential binding commitment in this area in 
WTO. 

4. WILL AND CAN DEVELOPING COUNTRIES 
GAIN FROM A MULTILATERAL 
AGREEMENT ON COMPETITION POLICY?   

54. Can developing countries benefit from a 
multilateral agreement on competition policy?  The 
answer, of course, will depend on the framework and the 
modalities of the negotiation.  

55. In a nutshell, developing countries will gain 
from an agreement that will effectively ban hard-core 
cartels that are estimated to cost developing countries 
approximately US$ 20 billion to US$ 25 billion 
annually.  This amount is almost double the size of 
welfare gains that would accrue to developing economies 
if there were a worldwide 50 percent cut in agricultural 
subsidies, which are estimated to be worth US$ 13.4 
billion.8  Thus, there is no doubt that if these large annual 
transfers of rent from consumers in developing countries 
to multinational companies in developed countries could 
be halted or minimized, the developing world would 
have much to gain.    

56. In the author’s view, the call from 
developing countries for a WTO law that would ban 
transnational private cartels would be most justified.  
WTO has done much to promote free trade, but very 
little to ensure fair trade to protect smaller members with 
little or no economic power.   The minimal approach in 
dealing with cartels proposed by the European Union, 
which entails voluntary cooperation among competition 
authorities, would not guarantee any benefits to 
developing countries.   In the end, developing countries 
may be forced to pass and implement national 
competition laws that would serve only to prosecute 
domestic cartels and ensure market access for foreign 
firms operating in their territories, while blatant cross-
border anti-competitive practices would continue to 
operate unabated.   

57. To ensure that developing countries' 
interests are maximized, the following positions should 
be considered when considering a possible multilateral 
competition framework in the WGTCP.  

4.1  Core principles 

58. Much of the attention in the Working Group 
has been devoted to the discussion or core principles 
advocated by the European Union.  While it has been 
made explicit that there is no intention to harmonize 
national competition policies, these principles can 
nevertheless be seen as the first step toward 
harmonization of national competition laws.  Although 
these general principles indeed have merits, to have a 
multilateral agreement prescribing them is not 
necessarily in the interest of members that do not yet 
have a competition law or those whose enforcement 
procedures do not yet comply with the core principles of 
non-discrimination, transparency and procedural 
fairness, owing to institutional, resource or other 
constraints.   

59.  First, commitment to these principles would 
require a national competition law, although it was 
proposed that a regional competition regime, such as that 
in the case of the COMESA (Common Market for 
Eastern and Southern Africa),9 would be workable.  
However, given that a regional regime is not an option 
for many members, a competition regime would 
normally require a national competition law.  While a 
competition regime could certainly help to promote 
competition in the domestic market, the decision 
regarding how and when a country would want to have 
such a law should not be dictated by a multilateral 
agreement.  Rather, it should be a sovereign choice.  
Competition law and policy is a complex subject.  If the 
implementing authority does not have sufficient skills, 
resources, information or experience, the law can be 
easily be used by dominant or powerful private firms as a 
tool to secure market share rather than to promote 
competition.10  A badly set up competition regime may 
also fall victim to political influences that serve to 
protect the interests of powerful incumbents.  Thus, 
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having a national competition law is indeed not a 
panacea. 

60. Second, although the core principles are 
desirable qualities of a competition regime, individual 
member States should be able to decide how and when to 
adopt them.  By prescribing these principles, the 
multilateral framework would be imposing a regime 
developed in more advanced countries on less advanced 
countries, with which it can be very costly to comply.  
The Doha Ministerial Declaration stated clearly that any 
multilateral agreement should not impose an excessive 
financial burden on less developed members.   

61. Third, a commitment to the non-
discrimination principle that applies to the nationality of 
“firms” rather than “products” may undermine ongoing 
sector-specific negotiations in GATS.  This is because 
GATS does not impose a non-discrimination principle as 
part of the general obligation; the condition is binding 
only when a member country makes a specific market 
access commitment to liberalize a particular service 
sector or sub-sector.  Thus, developing countries should 
be made aware of the implications of a horizontal non-
discrimination commitment in competition policy on 
their bargaining positions and interests in other issues. 

62. Fourth, competition law is concerned with 
market access for business entities with a commercial 
presence in the domestic market.  Thus, it is directly 
related to investment.  As there is not yet an agreement in 
WTO on cross-border investment, a binding non-
discrimination obligation based on the nationality of the 
firm would be premature. 

4.2  Hard-core cartels and multilateral cooperation 
agreement 

63. The second meeting of the WGTCP in 2002 
was dedicated to issues concerning hard-core cartels and 
“voluntary” cooperation.  In the author's view, the 
aggregation of these two issues in a single meeting may 
have downplayed the importance of cross-border hard-
core cartel problems.  Also, by “bundling” the two issues 
together, voluntary cooperation was taken as the “given” 
provision to deal with hard-core cartels, and thus 
foreclose other better and more effective options.  
Nevertheless, the inadequacy of voluntary cooperation in 
dealing with international cartels was recognized by 
certain members, and a WTO “prohibition” of cross-
border private cartels was proposed as an alternative 
provision.  Unfortunately, it has not yet had a chance to 
be explored in greater depths in the WGTCP.   

64. In the author’s view, much work has to be 
done on assessing the various options that would 
effectively deal with international cartels.  For example, 
one may examine existing provisions in GATT that deal 
with quantitative restrictions or GATS that deal with 
private restrictive practices and see what can be done to 
increase the scope of their application to cover private 
cartels.  Alternatively, one could consider the possibility 
of foreign companies affected by cartels to have a “legal 
standing” in the court of another member country where 

the firms alleged to be involved in a cartel case are 
registered.  This option is similar to TRIPS.  Further, as 
with the United States Foreign Corrupt Practices Act, 
bid-rigging and price-fixing may be treated as being 
equivalent to corruption; thus, such activities are 
considered illegal regardless of where they take place.   

4.3  Technical assistance and capacity-building 

65. While the discussion in the WGTCP 
confirms that technical assistance and capacity-building 
will be required for developing countries and that such 
assistance should be long-term and tailored to the 
specific needs of member countries, there was no 
mention of a bound commitment.  In WTO, there has 
never been a bound commitment to provide technical 
assistance and capacity-building, despite the fact that the 
needs are well recognized by all members. 

66. An example of a costly compliance is the 
TRIPS agreement, whereby developing countries are 
obliged to pass internal laws that protect the foreign 
intellectual property rights of patent holders, most of 
which are from the developed countries.  While the 
agreement has already resulted in a massive transfer of 
rents from developing to developed economies in terms 
of royalty fees, the cost of promulgating the law, setting 
up the necessary institutions and enforcement has 
imposed additional costs that developing countries have 
had to bear in order to protect the interests of mainly 
foreign patent holders.   

67. In the author’s view, any multilateral 
agreement should not impose the burden of compliance 
cost on developing members any more than it would on 
developed members.  However, if a multilateral 
agreement in competition policy imposes similar costly 
obligations in terms of passing and implementing 
competition laws, a “competition policy fund,” 
earmarked for technical assistance and capacity-building, 
should be established to help offset the costs.  How much 
funding developed countries would be willing to commit 
for an extended period of time should be part of the 
negotiation, and the commitment made should be 
binding. 

4.4  Flexibility and the needs of the developing  
members 

68. As mentioned previously, flexibility in a 
possible MCF has been referred to (a) the ability of 
members to exempt or exclude certain sectors or 
businesses from national competition laws and (b) a 
transitional period allowed for developing members that 
do not yet have a law to introduce and implement a 
competition law.  The latter type of flexibility has been 
labeled as “progressivity” in the WGTCP, in order to 
reflect gradual implementation of a possible WTO 
obligation for developing members.  The question is, will 
developing countries benefit from the proposed 
flexibility and progressivity? 
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69. The author does not believe that the 
proposed flexibility and progressivity will meet the needs 
of developing countries.  First, progressivity in the form 
of transition periods does not necessarily benefit 
developing countries if the substantive elements of the 
pending obligations are not in the interest of developing 
countries.  For example, the TRIPS agreement requires 
all members to comply with the substantive provisions by 
1 January 1996.  Developing and transitional countries 
were allowed a transition period until 1 January 2000; 
the least developed countries, 1 January 2006.  Delayed 
compliance does not make TRIPS any more agreeable to 
these countries as it simply defers the heavy cost burden 
to a later date.  Similarly, if the obligation to pass a 
national competition law and adopt the proposed core 
principles is not to the advantage of developing countries 
to begin with, then transition periods – however long – 
would be to no advantage for developing countries. 

70. As for the flexibility to exempt a particular 
sector or industry from the competition law, TRIPS is a 
two-edged sword.  First, developing countries must 
recognize that exclusions and exemptions do not 
represent a special and differential treatment for 
developing countries, since developed countries, too, are 
also allowed to make exemptions.  In fact, these 
exemptions may run against the interest of developing 
countries considering the fact that many developed 
countries exempt export cartels and some, international 
cartels – in particular shipping cartels – from their 
national laws.  Thus, continued cartel exemptions would 
undermine efforts to stamp out anti-competitive cartels, 
which developing countries would hope to achieve in a 
possible MCF.   

71. In the author’s view, if exemptions and 
exceptions from national or regional competition law are 
allowed, those that concern cross-border collusive 
practices should not qualify.  This is because allowing 
domestic firms to be involved in cross-border collusive 
practices that raise the prices of products sold elsewhere 
(as long as it is not at home) is very much a “beggar thy 
neighbor” policy that serves only the interests of the 
exporting countries to the detriment of global trade.  
Such practices should be outlawed in WTO to ensure 
that national competition regimes do not condone 
practices that have “negative spillovers” on other 
member countries.  

72. The author believes that a meaningful 
special and differential treatment for developing 
countries should entail non-reciprocal or unilateral 
commitment on the part of developed economies to deal 
effectively with cartels that originate in their countries. 
For example, this could include a unilateral commitment 
on the part of developed members to (a) provide 
cooperation in assisting developing countries in the 
investigation and prosecution of cartels; (b) remove 
export/international cartels’ exemptions from national 
competition laws; (c) comply with core principles in 
enforcing the law; or (d) demonstrate “best efforts” in 
dealing with cartels that are found to harm other parties 
by employing administrative measures to sanction export 

and international cartels when such cartels are beyond 
the reach of the national competition law of the parties 
affected.  A “peer review” may be conducted to monitor 
actual efforts taken.   

4.5  Compliance mechanism 

73. According to the European Union’s 
proposal, a possible MCF would include a binding 
commitment on core principles and non-binding 
commitments on other elements including cooperation 
and technical assistance.  It is difficult to see how 
developing countries could benefit from the proposed 
compliance mechanism. Having a national competition 
law would by no means promote market access for 
developing countries.  On the contrary, it would tend to 
promote market access by foreign multinationals that are 
located overseas. 

74. If the European Union succeeds in making 
the core principles a binding commitment, developing 
countries will have to mobilize resources to comply with 
such an agreement without any secured technical 
assistance, capacity-building and cooperation from more 
advanced members, as these elements are non-binding.  
What is more worrying is that there appears to be no 
clear logic or principle in deciding which element of an 
MCF should be binding and which should be voluntary.  
The proposed compliance mechanism assigned to each 
specific issue seems to be “picked and chosen” 
arbitrarily without any clear objective.   How does one 
decide on an “appropriate” compliance mechanism?  The 
lack of clarity raises many questions concerning the 
proposed compliance mechanism.  

75. For example, what would a binding 
commitment in core principles be aimed at achieving? 
Market access for foreign companies or fair cross-border 
trade? On which element should a peer review mecha- 
nism be used?  Should it be used to review members’ 
progress on the legislation and implementation of na- 
tional competition laws? Or should it be used to review 
whether members had put in their “best efforts” in pro- 
viding technical assistance and capacity-building, or in 
trying to discourage or discipline cross-border collusive 
practices (including export cartels)? Why is cooperation 
in dealing with cross-border cartels voluntary? 

76. In the author’s view, clear objectives of a 
possible MCF have to be established and different 
objectives need to be prioritized.  Since WTO is very 
much a trade forum, despite the fact that non-trade issue 
such as intellectual property rights managed to enter into 
its domain, the strongest provisions should apply to 
elements with the strongest trade component.  Elements 
that have only secondary links to trade, i.e., those that are 
considered “behind the border” issues, which concern 
domestic rules and regulations more than trade, should 
have weaker compliance provisions.  According to this 
logic, then, a binding commitment on cross-border 
cartels would be most appropriate, while that on the core 
principles should be voluntary. 
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4.6  Conclusion 

77. The author believes that competition law per 
se does not have a place in WTO, and that the important 
issue should be the trade-related dimension of 
competition law and policy, which is cross-border anti-
competitive trade practices, in particular international 
and export cartels.  The question that should be 
addressed is how multilateral agreement can help to 
solve cross-border anti-competitive practices such as 
price-fixing cartels that are beyond the reach of national 
competition authority. 

78. Competition law and policy is a complex 
subject, in particular for member countries that do not 
yet have such a law.  Thus, developing countries are 
suspicious that the underlying agenda would be more 
about developed countries’ investors seeking access to 
developing countries’ markets by meddling with the 
domestic regulatory regime, rather than a genuine 
commitment to establish fair cross-border trade.  If that 
is the case, developing countries would need to “do their 
homework” in order to be able to counter the proposals 
currently tabled to ensure that the framework and 
modalities are consistent with their interests. 

5.   OPTIONS FOR DEVELOPING COUNTRIES 
GOING FORWARD 

79. At the Fifth WTO Ministerial Conference in 
Cancun, in September 2003, members were expected to 
decide whether they would want to include competition 
policy in the list of issues that will be negotiated in the 
next round.  There is very little time remaining and thus 
the following options may be considered: (a) decide not 
to negotiate and maintain the status quo; (b) continue 
exploring a possible MCF; and (c) decide to negotiate. 

5.1  Maintain the status quo 

80. If members cannot come to a consensus on 
the modality of the negotiation by the time of the Fifth 
Ministerial Meeting, competition policy will not enter the 
next round of the WTO negotiation.  What this means is 
that developing countries would not have any obligations 
relating to the legislation and enforcement of a national 
competition law.  At the same time, however, 
international cartels will continue to operate unabated, 
which means that consumers in developing countries will 
continue to pay billions of dollars for overpriced imports 
as a result of cartelized activities.  Indeed, maintaining 
the status quo is a definitely worrisome option. 

5.2  Continue exploring a possible MCF 

81. There is no doubt that much more technical 
assistance and capacity-building in this area are required 
so that developing members may better evaluate the 
implications of closer multilateral cooperation or a 
multilateral rule regarding competition policy, as stated 

in paragraph 24 of the Doha agenda.  Thus, the option of 
not abandoning the issue altogether, but extend the 
period required for members to develop a deeper 
comprehension of the various issues discussed, would 
seem to be ideal.  It is undeniable that, since competition 
policy entered WTO in 1996, members that do not yet 
have a competition law, or that are not enforcing it, have 
become much more aware of competition law and policy.  
So, it would be a loss to halt the current momentum.   

82. However, advocates of having competition 
policy included in the next round of negotiation are 
concerned that the WGTCP has spent six years exploring 
the issue, it would be difficult to justify a further 
extension.  Also, if competition policy is not part of the 
coming round of negotiation, it would be decades until 
any substantive agreement on this issue could be 
expected from the ensuing round of negotiation. 

5.3 Agree to negotiate 

83. Although there seems to be no clear 
consensus on the modalities in the WGTCP at this time, 
as the deadline approaches, things may change rapidly 
beyond one’s imagination.   The reality is that 
competition policy is only one of several issues on the 
table.  It may be only a bargaining chip used in the 
negotiation of other key issues, in particular agriculture.  
What this means is that developing countries may agree 
in the end to enter negotiations on competition policy in 
exchange for more favorable concessions on other issues, 
say, agriculture.  However, the author would like to point 
out that international cartels can be just as costly, if not 
more costly, to developing countries as agricultural 
protection is, as was pointed out previously.  Thus, 
developing countries should put forth their best efforts to 
ensure that the modalities for negotiation in competition 
policy are in their best interest.  Competition policy need 
not be a developed country’s agenda if the developing 
world can participate effectively in setting the agenda.  
The author of this paper has tried to point out ways in 
which competition policy in WTO can become a 
developing country’s agenda. 

ENDNOTES 

1 Other issues included are trade and investment, 
transparency of government procurement and trade 
facilitation. 

2 Hard-core cartels refer to the most damaging type of 
collusive practices such as price-fixing and bid-
rigging.   The exact definition of “hard core” is not 
yet precise.  However, possible definitions have been 
examined in the WGTCP as will be elaborated in 
greater details in section 3. 

3 Anti-dumping is probably the only provision that 
deals with private practices.  But even in that case, 
there are no prohibitions.  The agreement merely al-
lows the member State whose industry is adversely 



14 TDRI Quarterly Review  Vol. 18 No. 4 

affected by such practices to impose surcharges as a 
remedial measure. 

4 The Telecommunications Reference Paper, which is 
part of the Agreement on Basic Telecommunications 
(ABT) concluded in 1997, is another agreement that 
binds agreed parties to adopt domestic rules and 
regulations that will maintain adequate measures to 
prevent potentially anti-competitive practices under-
taken by dominant suppliers in the market. The 
agreement is an extension of competition rules to in-
ternational trade in services.  However, even with 
these provisions, the agreement is very limited in its 
application.  Members are free to commit or not 
commit to the Reference Paper, or choose to commit 
to certain parts of the Paper. 

5 GATT Article XI. General Elimination of Quantita-
tive Restrictions. (1) No prohibitions or restrictions 
other than duties, taxes or other charges, whether 
made effective through quotas, import or export li-
censes, or other measures, shall be instituted or 
maintained by any contracting party on the importa-
tion of any product of the territory of another 
contracting party or on the exportation or sale of ex-
port of any product destined for the territory of any 
other contracting party. 

6 The four principles of the Asia-Pacific Economic 
Cooperation forum include accountability, transpar-
ency, non-discrimination and comprehensiveness. 

7 Negative comity principles are designed to avoid 
conflicts between the enforcement of different na-
tional competition laws.   It implies that, in the case 
of a transnational violation of competition law, a 
competition authority in a particular country may re-
frain from enforcing the law and leave it to the 
authority of a foreign country, where a significant in-
terest of that country might be affected.  In return, the 
competition authority in the foreign country would 
take into consideration the interests of the country 
practicing a negative comity.  In contrast, a positive 
comity agreement refers to a situation in which a 
competition authority in a country harmed by cross-
border anti-competitive practices would request an-
other competition authority that is better placed to 
tackle the violation to investigate the case.  The posi-
tive comity principle requires highly developed 
competition regimes with comparable substantive and 
procedural provisions. 

8 UNCTAD (2003), Back to Basics, Chapter 5. 
9 COMESA has drafted a regional competition regime, 

the COMESA Regional Competition Regulations and 
Rules, in order first to ensure fair competition within 
that region and second that the benefits from eco-

nomic integration and trade liberalization do not 
accrue to a limited section of the economy. 

10 For example, an incumbent may claim that competi-
tors are pursuing predatory pricing and thus the 
incumbent may request the competition authority to 
issue an order to stop the price-undercutting. 
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